FEs-15-02 16:27  From:TCU T-085 P.12/21 Job=577

STECYAL BOARD QF ADJUSTMENT NO. 1056

NATCZCONAL RAILROAD PASSENGER CORPORATION
(AMTRAKX) Claim of Rebert Luge
(Suspensicn, TFive Days
Cefsrred, attendanca,
and Rulzs Q)
aTX Deockes TCU-D=-33%3
TZY File Ne. 393-C0~342~5S
TRANSPORTATION COMMUNICATIONS Case No. 10
TNTERNATIONAL UNION

OPINICN AND AWARD OF THE BOARD

STATEMENT OF THE CLAIM: "1, Carrier acted in an arbicrary,
capricious and unjust =~anner and in
violaticn of Rule No. 24 of the Agreement, whan by nctice of March
6, 1999, it assessed as discipline five working days! suspensicrn
neld in aheyance against Reservation Sales Agent, Mr. Robert Lugo,

2. carrier shall, i Clainmant is ever required to serve thes
susgension, reinstate him to service with saeniority righes
unimpaired and to compensate hilx an amount equal ta what he could
have earned, including but not lizited te daily wages, overtire and
heliday pay, had discipline not been assessed,

3. Carrier shall ncw expunge the charges and discipline from
Claimant's record."

FINDINGS OF THE BOARD: The Board, upon the whaole record and all the

evidence, finds that the partiaes herain are,
respectively, Carrier and Organization, and claimant an Emplsyee,
within the meaning of the Railway lLabor Act, as amended ("RLA");
that the Board is duly constituted and has jurisdiction over the
parties, claim, and subject matter herein; and that the parties
wera given due notice ¢of the hearing, which was held on December

19, 1991 in Washington, D.C. The Board makes the following
additicnal findings:

Claimant is employed as a Reservation Sales Agent. He has
approxizately 12 years of service.

Claimant was absent from work on three occasions within a 9o
day peried. On November 22, 1989, he left work early, for which he
received-no pay. On December 24, 1989, he was absent and receivaed
eight hours of sick pay. Claimant claimed illness for the day and
so notified the Carrier at the tize he was absent. That absenca was
Claimant's tenth sick day of the calendar, the maximum number of
sick days wvhich he acerued under Art. 19 of the Agreement, hased on
his seniocrity. on December 26, 1989, Grievant was alsoc absent,
and also called to notify the Carrisr that he was sick. That
apsence was his eleventh day of sick leave for the year; and he
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raceived no pay for the day. As a result of Claimant's abseances on
Decamber 24th and 26th, he leost eight hours of pay for Decasmber
25th. Claimant was neither asked for, nor did he provide, any
necdical documentation for his -absences.

Claimant's absences on December 24t and 26th preducasd an
aksanteesism rate of 22 percent for the 10 day peried surrounding
the latzTer two absences. The high percentage flagged a reviasw of
Claimanc's attendance over a lcnger pericd of time. His lcnger-
tera absence, as calculatad by the Enployer, was 15% for the $0 day
period from October 21, 1959 through January 18, 1990,

The Carrier calculated Claimant's aksantee percentage, »ased
on %*he number of days he was scheduled t> work and the numcer of
days which he was off voluntarily, which the Carrier definass to
include absences due to illness, even if thae absences are coversd
by contractual sick days.

The relatively low number of Claimant's absences produceéd such
a high absentee percentage because, during which tims he was
scheduled to work 56 days, 37 ¢of which he traded away in accordance
with the proceduras in effect between the parties, leaving only 19
davs actually scheduled for work during the period.

As a result of Claimant's absances, the Carrier charged hin
with wviolation of its Rule ©, which provides, in part, that
"{e)mployees must report fcr duty at the designated time and place
. . . Employees may not be absent from their assigned duty . . .
without the permission of their supervisor", and with violation of
2 unilaterally-promulgated apsenteeism policy applicable te RSas,
which provides, in part: '

"It is the standard of the Reservatlion Sales Office
for each [RSA) to be absent no more than 5% of their-
scheduled work time.”

Section 5 of the Carrier's unilaterally~promulgatad Leava Policy
provides, in part:

"B'

* ® *»

2. Voluntary absences are defined as thesa absences
when:
* %
b) An employee reperts unavailable for duty due

to illness not covered under a medical leave of
absence.

¥ %k Xk ]
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3. An employees wno has a voluntary absence may be
considered in viclation of Rule 'Q'.
***Il

an {nvestizatory hearing was convened in the matter, as a
result of whizh the Carrier found him to have vielates the
provisicns citad; and it impeses the discipline which is at issue.

The Carrier's attendance peclicy has hgen the result o tha
work of a task force which researched attendance for sisilar
occupaticns to Zind a "reasonazle srtandazd?., Tha 5% figure was
selected on that basis; and it has been disseminatad to emplovess.
The percentage is not derived Zrom actual carrier absenteeisn,
which averaged 5% in 1989.

Under the Carrier's policy, there is no fixed percentage of
aheentesisn which automatically triggers discipline; each case is
locked at on its own merits. The procedure utilized during ths
time peried including this case was that the employees with
absenteaism of 9% or higher wers screened for revisw and their
attendance checkad for a 60 or S0 day periocd to daetaymine if tha
absenteeism 1ls excessive. The £% standard appears to be more of a
guideline, wier individual cirtumstances (e.g., a sinhngle major
illness) reviewed in determininc whether to take action.

The use of sick leave as aksences in calculating absenteeisw
percentages which trigger discipline percentages has bean placed in
effect, notwithstanding the provisions of Art. 19 of the Agreement,
which provides for the allowance to employess of sick leave on the
basis of a formula which appears te provide each employea with
Claimant's seniority ten days of such leave per year.

The Carrier's witnesses tastified that there is ne fixed

number or percentage of absences which will trigger discipline;
they indicated that each case is reviewed on its own facts.

Claimant had previcusly been counselled for attendance; that
is sufficient to establish that he was aware of tha requirements.
He had been disciplined three times for absentseism: a three
working day suspension in October cf 1887 and a suspension of ten
days deferred later that month.31, 1989, and a reprimand in October
of 1989.
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=e Carrier's rules require documentation of sick leave on
racuest; insofar as the record indicatas, no such requast was nmade
aréc the discipline is not pradicatzd on Claimant's failuve &=
provide such documentation. Sick leave is intended to excuss
employees frcm working while pedically unable to do se; and an
employee's usa of such leave for aother than the intended purpose
mav subject him to discipline. However, Claimant is not charged
wita nisuse of sick leave; and, althocugh the pattern o his
absance on the days prior to and after Chrisemas ars suspicious,
t-ev are nct the basis for the charges against hinm.

POSITIONS OF THE PARTILS: The Carrier arqued befcre the 3card

that the record establishes tharc
Claimant was absent on the days charged and that his absencass the
days before and after the Christmas noliday shows a pattern of
apuse. It asserts that his absences represent an absenteelsm rate
af 22% over a 30 day perieod, and 15% over a 90 day period, placing
him in vielation of the Carrier's attzndance pelicias. It points
to Claimant's prior discipline for his absenteeism as establishing
a pattern of poor attendance, to which progressive discipline was
applied, as well as to establish that Claimant was well aware of
the at<endance policies and the disciplinary conseguences of
failures to meet the reguirements.

The Carrier argued that its charge against Claimant is tinely,
since the absenteeism took place over a period of time anc the
charge is against a pattern of conduct. The carrier asserted thac
the fact that absences are excusable does not preclude discipline,
based thereon, in light of the empleoyeae’'s ¢bligation to repors far
work., It asserted that the determination of the appropriate policy
can properly be made on a depariment-by-department basis.

The carrier urged, therefore, that the claim be denied..

The Organization argued before the Eoard that the evidence is
that Claimant's absences were the result of sickness and that he sc
advised his supervisors and was allowed to leave. It peints out
that there is no evidence of malingering. The Crganization
asserts, therefore, that Claimant was disciplined for use of leave
to which he was contractually antitlad.

The Organization argued that the Carrier's policy on
absenteeism, making absences resulting from illness vielaticns of
Rule 0, is contrary to Art. 19 of the Agreement, which specifically
provides for sick leave. It urged that the Carrier cannot properly
diseipline an employee for exercising a contractual right. It
asserted that the Carrier is, in any event, abligated to bargain
with the Organization before imposing sugh a policy.
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The Organization also arcued that Claimant has teen unZairly
singled out because he exercised his rights under the Trade Days
Agreement betwWeen the parsies, since an employee Wwho did not
exercise thosa rights and was absant with equal frequency as
claimant would not have been in ¢iolatien of the Carriear's
atzzandance pelicy.

The Organizatiocn wurgsed, thereZore, that the claiz be
sustained.

DISCUSSION AND ANALYSIS: This 3card has previously held that it is

tasic to an employee's aobligation T3 the
employer that he report for work +when assigned apd that an
employee's failure to meet that cbligation cver a periocd of tima
entitles the employer to inpose progressive discipline.

Trhat obligation must, of course, te balanced against the
reality that empleoyees are human and that human keingyw recome
unable to work f£rom time to time because they are sick or i{injurad.
The Parties to this case have rascognized that balance by providing
in the Agreement for leave resulting from sickness. They have set
both the amount of such leave and the procedures for its proper
utilization. See Art. 19 of the Agresnment. ‘

The imposition of an attendance contrsl policy which is based
en attsndance without regard to fault Tepresents a material change
in the terms and conditions of covered employees. That is
particularly sc where the policy makes exercise of a contractually-
recognized entitlement to be grounds for discipline under sone,
employer-determined circumstances. Such prograpns, and, 1in
particular, the interrelationship of such programs with existing,
negotiated contract terms, are appropriately addressed and resolved
through the bargaining process and not through the grievance/
arbitration preocedure. At least prior award between the Parties has
se held. See Award No. 78 of PL2B No. 2296, It is to the
bargaining forum that the parties are most appropriately directed
to develop anh attendance contrel program which balances attendance
obligations and contractually-authorized sick leave,

Having concluded that the status of the Carrier's pollcy is
most appropriately resolved through bargaining and having
recognized precedent on the property fer such a resolution, it
must, nevertheless, be recognized that the dividing line between
major and miner disputes under the RLA has been redrawn by the
courts to makae disputes where the policy at issue is "arguably
justified" by the terms of the applicable agreement or by the past
practice between the parties to be minor disputes. See

Consclidated Rail Corporation v. Railway Labor Executives'
5
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Assogiation, 491 U.5. 299 (198s) ("CONRAIL") at p. 307. The Cour:
in that case held the burden to establish exclusive arbitral
jurisdictien to be light. Id. The Cosurts' tests for ~ what

constitutes a ainor disvute are binding on this Beard.

In light of the lack of gaxplicit contyractual language
insulating the taking of sick leave frem discipline, and the leng-
gecanding manacerial pelicy and practice of controlling attendance,
the Board is not persuaded that the Carrier's position is frivolous
or insubstantial; and, under the low standard advancad by the Ccurs
in CONRAIL, surra, it concludes that this Board is a permissible
forum for resolution of the dispute, The analysis which fellows
assumes confirmatien that the dispute is "minor", instead ¢?f
"najer"”, within the meaning of the RLA.

The Board turns new Tte an argument-by-argument analysis to
determine the wvalidity of the Enmployer's program and i%s
application te Claimant.

A, The Carrier's Failure to Count Days Traded Avay as Work

Oppeortunities Does Net Discriminate Improperly Acgainst
Claimant. ?

Of the Organization's arcument that counting only the days
Claimant worked, and not those wWhich he traded away, for purzoses
of deternining Claimant's attendance constituted discriminaticn for
ugse of a contractual beneflt, the Board is not persuaded., The
carrier's methoed of counting work opportunities does not change an
employee's atsendance obligations: the percentage figuras ¢to
trigger review and ta constitute consideration for discipline
remain the same for those emplovees who trade days as thesa who deo
net,

When Claimant propsrly utilizes the Trade Days Agreement and
cbtains a substitute to work his scheduled shift, he is relieved of
responsibility to work that shift; and the empleoyee who has traded
te work the shift becemes respeonsible., Claimant cannot have it
both ways, so as to obtain credit for the work coppertunity without
retaining responsaibility for the it. If claimant's liberal use of
the Trade Days Agreement lowers the number of absences required to
trigger employer standards and increasas the percentage impact of
any single absence, the impact results from choices made by the
employee, who must accept the consequences of those choices.

The Board concludes that the Carrier may properly confine
calculation of an employee's work opportunities to these he chooses
to work, himself, and not those opportunities traded away.
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D, The Carrier's Pelicy Deoes Net Utilize a Flat Fezrcsntags
te Deterzine Discipline; and It Is Net Dafective on tia
Basia. i

0f the Organization's challenge to the Fmployar's use of a
flat percentage absenteeism rate, the Board is also unpersuaded,
Prior Boards hnave rejected use cf a riclid percentaga or occurrence
formulz to tricger discipline. 5See Award No. 21 to PLE No. 4267
(Sharp, Chair) at p. 4. However, the record is clearlthat the
policy applied by the Carrier in this case does pof utilize a flac
percentage to cdeternine discipline, Instead, the Carzier uses the
absentes percentages as a screen 0 bring employees tcoc its
attenticn for its review, with deterniration whether the emplcvee's
absences are excessive made on & case-by-case basis. Thus, while
challenge to the reasonablenass of the Carrier's determination in
a particular case still lies, the Carrier's then-present policy is
not sukject to attack on the grounds on which a sustaining award
was rerdered in Award No, 21 of PLB No. 4267.

C., Tha Carrier's Folicy of Progressively Disciplining
Employees for Excessive Absence is Limited to Absencas
witheut Acceptakle Reason.

Tre Board recognizes thar there ars limits to hew for an
employer is obligated to go in continuing the employment c?f an
employes who is simply unable, svan when dus to legitimate injury
or illness, to f£ill the positien for which the empleoyee was hired,
An employer may be justified in terminating an employee who is
unable reliably to perform his job over an extended period of time,
without ragard to the employee's "fault'. However, as Public Law
Board No. 4267 held in its Award No. 21, such a detsrmination is
non-disciplinary in naturs and progressive discipline plays ho
role. See alsao the discussion in the following section whether
absences covered by contractual leave can be used to establish an
employee's unreliability.

In the instant case, by contrast, the Carrier has utiljized
progressive discipline, a response clearly intendasd to correct
chronic absence without acceptable reason. It is against the
standard whether Claimant's absences were without acceptable reascn
that the validity of the Carrier's action against Claimant must be
judged.

D. Claimant's First Two Absernces Ars Not Shown to Be Without
Accaptable Reason.

The first two absences for which Claimant was disciplined
(Novenber 22nd and December 24th) were allowed and compensated as
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sick leave under Article 19 of the A¢reement, While the Carrier
alluded to Claizant's failure o sukmit medical documentatich for
his aksence, the Agreement rizces the burden to regquest such
decumenczation eon the Carrier. Sea. Art. 19, Sec. _ , Para. _
Tnsofar as the Tra2cord indicates, the Carrier made no such requasts.
Similarly, the implication of tie Carrlier's statements With respact
to the timing ard circumstances of Claimant's absenceg is that he
was not sick. I7 so, he would nst preczerly take sick leave., which
exists Zfor and is limited tc :ne purpose indicated, However,
improper use of sick leave must be charged and proven in ordeyr t=z
suppors discipline; and suspicicn and innuendo are not a substituts
for such preeot.

Tea Carrier argues, in addéition, that Claimant's absenc=s on
December 24th and 26th constituz3 a "pattern of abusas', The Board
i{s not sersuaded. Two absances are not sufficient te eatablish a
patter:n.

E. The Carrier May Not Count Contractual Sick Leava a3
Absence Without Acceptable Reasocn In the Absence of Proot
of Improper Usae of ths Leave. |

As indicated, the Board recognizes the necessity to balance
the right of the Carrier to rsliable employees and TG control
absentesism, on the one hand, with the right of employees to
reasonasle amcunts of leave to accommodate legitimate lllnesses.
The parties have, through their negotiations, established a level
of paid absences to which ill eaployees are entitled. For Claimant
and octher employees with his length of service, the negaetiated paid
sick leave i1s 10 days per year. The Beard is persuaded that
employees are entitled to take such leave to cover legitimata
illnesses, without incurring disciplinary consequences or to be
deemed "unreliable", Tao hold otherwise would be %o penalize
employees for taking a bargained-for benefit.” The Board is not
persuaded, in the absence of clear indication to the centrary, that
the Parties so intended.

That is not to say that enployees are allowed ta take sick
leave for purposes other than illness or injury or that they can
claim entitlement to the leave without complying with the
nagetiated procaedures. Howevar, there is ne proof, in ths instant
case, that Claimant did not meet the contractual tests; and the
charge against him is not based on non-compliance with Art. 19.

This case may be distinguished from Award No. 30 of SBA No.
1024 (Harkless, Chair), in which termination of an employee absent
due to sickness was upheld, based on absences which included
failure to call in. The employee was absent seven times in a 30 day
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paried. Whether the remaining days wvare coverasd by Ars. 15 sick
leave is not a part of the record,

The Boarz2 concludes, therefore, that the Carrier was nos
ervitled, for surpeses of its apsentze conutol program, to count as
absences Claimant's proper use of ccntiractual sick leave,

F. Grievant's Third Absence During the 90 Day Review Pariod
is Not Sufficient to Tatablish Ezcessiva Adseltselsn.

cilaimant's third, and lasT, absance during tne pericd, on
Dec=mber 26th, was also claimed by hiz o ke the result of illness.
He did give the Carrier notice and was not counted as AWOL. Again,
there is no procof that Claimant was not i1l or that he failed to
comply with the requirsmants of Art. 1%. Howaver, that day did
coenstitute his eleventh sick day of the yezr, onse in sxcess of his
contractual entitlement ror the year; 2nd it was not covered by any
acczued leave. The day was counted as ungaid leave.

It is the case between the parties that discipline basad cn
absences in excsss of the negotiated lsave has been upheld bezween
the parties. See Case No. 269 of SBA No. 973. The Beard is
persuaded that such a rule is not unreasonable. However, in
Claimant's ecase, only one day within the 90 day pericd reviewed by
the Carrier was in excess of that negotiated limit. Claimant’'s
single day of countable absence is neither sufficiant ta suzrpors:
discipline for excessive absenteeism without gocd reason nor to
terminate Claimant on the basis of unreliability.

The Beoard concludes that Claiman%'s record of one absence in
excess of his contractual sick leave and two absences covered by
that sick leave within a 90 day period cannct be hald te constitute
unsatisfactory attendance, even where Claimant's number of work
opportunitias was reduced by his use of trade days.
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AFARD: The clain is sustained, The penalty of a suspension of

five days, deferred, shall be rescinded. Claimant's
record shall be expunged of recard of the discipline and he shall
be made whole for any wages and benefits leost as a result of the

discipline.
ORDER! The Carrier shall make the Award effective within thirty
days frcm the date hereof, A
<. a A
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