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MEMORANDUM TO: All Railroad Legislative Representatives, Alternates
and Local Secretaries

SUBJECT: Circular 4.08 - 49, CFR Parts 217-218 - Railroad
Operating Rules - DOT Docket No. FRA 2006-25267 -
Final Rule

The Federal Railroad Administration has issued a new rule that will
place more personal responsibility on railroad managers and
employees. These new rules have been published as a final rule after
earlier being published as a "proposed rule." The United Transporta-
tion Union submitted comments and arguments trough our Washington
legislative office in opposition to some of what became part of the
final rule.

The UTU argued that rule violations are handled "in house," so to
speak, through the internal discipline and contractual agreements.
The UTU argued in opposition to the Federal Railroad Administration
getting involved with the discipline issue. However, the new rule
includes the ability to direct fines to the people involved in rule
violations, employee or manager. The FRA cites three (3) areas where
they are focusing this new rule and accountability:

1) Railroad mangers for putting in place programs designed to
test employees for proficiency in abiding by applicable
operating rules.

2) Supervisors for properly administering such operational
tests.

3) Employees for complying with the rules.

A number of major accidents, such as the Granitville, SC, disaster
that killed nine (9) people, gave the FRA incentive to issue this
rule. There seems to be a profound focus on properly aligned
switches, protection of shove moves, occupying tracks without
authority and other human error incidents. It also places a much
bigger potential responsibility on managers who instruct employees to
violate operating rules.




The entire rule 1s 128 pages long and we will eventually send each
Legislative Representative a copy.

What 1t all boils down to is that the Federal Railroad Administration
wants to become more and more involved in railroad operating rule
violations and from reading the preamble and 128 pages of the final
rule, T am advising all employees, of all railroads, to be as
diligent as possible to all operating rules, as rule violations that
cause derallments and other major incidents are going to be looked at
from the perspective of whose fault it is.

I am enclosing a synopsis from the Federal Railroad Administration
and the United Transportation Union's submission, which was filed
when the proposed rule was published. The way the Federal Railroad
Administrations works is they formulate a proposed rule on a subject
and ask for comments from interested parties, such as Unions, rail-
roads, safety groups, etc. Following an evaluation of the comments,
they issue a final rule, which the current publication is. The most
important thing that concerns me is their reference to personal
liability. Personal liability exists today, but the FRA seems to be
emphasizing it more profoundly in their new rule. Our office should
be involved in any personal liability issue from the very begilnning.

It is not bad enough that our operating employees have so much
responsibility and issues to deal with, while operating trains on the
various railroads, now they are saddled with another concern of being
held personally liable for the results of a rule violation.

Enclosed are copies of the FRA news release and the UTU argument
filed against the initial proposed rule. Should you have any
guestions; contact my office.

Sincer & fragternally,

7%

Samuel J.
Director/Ahairperson

SIN:bp

Enc.
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U.S. Department of Transportation
400 Seventh Street, SW

Nassif Building, Room PL-401
Washington. DC 20590

December 11, 2006

United Trarisportation Union Comments on Docket No. FRA-2006-25267

Federal Railroad Administration
inre
49 CFR Parts 217 and 218
Railroad Operating Rules
DOT DMS Docket No. FRA-2006-25267

These comments are submitted by the United Transportation Union (UTU), the
collective bargaining representative for the class and craft of conductor, brakeman,
switchman. trainman, and yard foreman on all Class 1 railroads. UTU also represents
yardmasters and operating employees on numerous other Class II and Class Il railroads.
Consequently, FRA’s NPRM and this final rule will have a significant impact upon our
members and other operating employees.

The United Transportation Union RSAC Team participated during every meeting
of the Rail Safety Advisory Committee Working Group established to identify and
consider relevant issues. Although UTU aggressively articulated the concerns and values
of our membership during the formal process. the significance of the potential individual
liability for railroad operating employees warrants additional comments.

UTU also supports and incorporates by reference the comments made to this

docket by the Brotherhood of Locomotive Engineers and Trainmen. the Brotherhood o
Railroad Signalmen. and the Brotherhood of Maintenance of Way Employvees Division.

Accountability

FRA declares “The theme of this proposed rule is accountability™ in the
Background and Authority Section of the preamble. tor “better administration of railroad
programs ....and a highly targeted strategy designed to improve compliance with ratlroad



operating rules...”. ' UTU wholeheartedly supports a dramatic increase in
accountability for compliance with operating rules. This accountability must include a
requirement for proper training for employees and significant FRA involvement to ensure
that the training creates an understanding of how to perform the necessary task while
complying with the stated rule. This new level of accountability also must apply to
employees and railroad officers equally. Compliance with operating rules and Federal
Regulations must no fonger be optional for company officers.

The very fact that the AAR contingent serving on this working group would not
agree with FRA that a company officer did not have the authority to instruct an employee
to disregard operating rules and Federal Regulations resulted in serious disagreement
between the labor and management representatives. The Good Faith Challenge section of
this new rule, for the first time. provides a mechanism tor employees who have received
instructions from company officers to violate rules, to insist upon compliance.

FRA discusses whether an officer of a railroad has the authority to instruct
emplovees to ignore, violate, or disregard any operating rule that is found to be
inconvenient. FRA states:

“Furthermore, railroad officers that test for non-compliance are typically
the same officers who are in charge of operations. In that regard, a railroad officer. who
is knowledgeable of Federal requirements and the government’s enforcement authority
over individual officers, should be discouraged (emphasis added) from ordering an
employee to violate any operating rule inconsistent with proposed Part 218, subpart F.o*

The Rule Text should state in plain and unambiguous language that Operating
Rules apply to all employees (including officers on salary) equally, and no officer has the
authority to instruct an employee to disregard selected operating rules or Federal
regulations. The Good Faith Challenge section of this NPRM clearly stipulates that the
emplovee has the right. and is expected, to comply with operating rules and safety rules.
UTU suggests the following language be added to the current draft of the rule text:

218.97 Good Faith Challenge Procedures
(a) General Procedures. Each employer is responsible for the
training of and compliance by its employees axnd officers
with the requirements of this subpart.

In addition. UTU suggests that the language used in explanation of this value in
the preamble be moved to the rule text:
*...it must be understood that the rules may not be circumvented at the
whim ol a supervisor or emplovee to hasten completion of the work.™

UTU also supports the choice of language in 218,101 (a) that states:
_..and each railroad officer. supervisor and emplovee shall uphold and

Page 60373 ~ Federal Register October 12, 2006
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comply with that rule.”
UTU suggests this phrase be copied and inserted in every paragraph of the rule text.

The work load of the train dispatcher is also a topic that should be included in the
discussion of Accountability in this NPRM.  After Arrival Blocks (where an operating
crew receives conditional track authority). Conditional Track Authority to Roadway
Workers (after multiple unidentified trains pass a specific location). and many other
techniques are being used by our railroads to avoid necessary direct communications with
the train dispatcher. The railroads obviously have “centralized themselves into a corner”
with their train dispatching choices. Good communication between operating crews and
the control station eliminates many of the safety hazards discussed in this document
involving main line switches. Our train dispatchers today are required to not only
manage multiple priorities. but now are routinely expected to perform at super-human
levels. Anemployee in any function that is expected to do more than is humanly possible
is certainly an Accountability issue.

Our final comments on accountability involves what appears to be an anti
employee bias reflected in much of the language chosen by the writers of the NPRM.
One glaring example of this bias appears in the explanation of the Development of the
NPRM:

“...but some accident investigations have revealed emplovees whose actions
implied more of an interest in quitting work for the day than taking the safe route to
verify a switch’s position and whether it was properly locked.™

It is of interest to UTU that the writer chose not to mention anywhere 1n this
document the existence of switch monitor technology for switches in dark territory, or the
normal 60 plus hour work week of most operating employees working in road service in
dark territory, or the findings of the recent Collision Analysis Working Group Final
Report indicating that fatigue was a contributing factor in approximately 30% of mainline
collisions are not mentioned.” The writer also chose not to include any discussion of the
skills required to manage multiple priorities while working long hours often under hectic
circumstances. and the fact that every Class 1 railroad in the U. S. is significantly
understaffed and rushing new employees through an insufficient training process.
Limbo time. better defined as “time consumed working after the legal hours of service
has been fulfilled™. is also a major factor to consider in any discussion relating to
employee accountability. The culture that exists in the rail industry today routinely
expects an emplovee to maintain situational awareness. regardless of the length ol time
that emplovee has been on duty.

In June of 1966 the former Seaboard Air Line Railroad (SAL) (now a portion of
CSX) installed a signal display Switch Monitor in dark territory at Duke siding on their
line between Charlotte and Bostic. North Carolina. In 1967 SAL also mstalled a signal
display switch monitor in dark territory at Cherryvville siding on the same line. These
switch monitors both protected and authorized movement over mainline spring switches.

" Page 00377 - Federal Register October 12,2006
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These two locations were also equipped with approach signal verification. That
technology has proven to work well tor the past 40 years, but there is no mention of the
intentional choices, made by our Class 1 railroad companies, not to utilize this available
option. The unfortunate rhetoric that the industry uses in their public refations efforts
would link any possible incremental improvement in dark territory operations to the total
implementation of a complete Positive Train Control System (PTC). This is absolutely
incorrect,

Switch monitors in dark territory are an “off the shelf” item today and available
for immediate implementation with a variety of switch position notification options.
There is no reason the rail industry should wait for a complete Positive Train Control
system to be implemented. The industry should immediately take advantage of proven
components that offer significant and affordable improvements in safety. Switch
Monitors can communicate the position of a main line switch in dark territory by use of a
signal, a radio transmission to the Computer Assisted Dispatching System (CAD), a radio
transmission to an approaching train, or an indication to the CAD in a track integrity
circutt.

In any discussion of accountability for proper positioning of main line switches in
dark territory, the intentional choices made by the railroads not to install switch monitors
must take a priority position. The very definition of “Dark Territory” implies a rail
operation designed before electricity was readily available. UTU is disappointed that the
writers of this document placed blame on the individual operating employee and did not
also indict the culture of the system that allows these continuing malfunctions.

The rail industry has chosen not to utilize switch monitors in Dark Territory and
obviously has been able to divert attention away from this choice by confusing the issues
with a variety of statements. UTU does not support that choice by the industry to
continue to operate hazmat trains with the same method of operation that was used in the
late 1800°s. UTU also wants that choice included in every conversation that occurs about
accountability for main track switches in Dark Territory.

Manipulating Main Track Switches in Dark Territory without
Permission

During the discussions in the working group on the issues involving main track
switches in dark territory. one large western railroad demanded that the rule text allow
their maintenance of wayv forces to continue to manipulate main track switches without
having to contact the tramn dispatcher or without track authority at that location. UTU
{inds a complete lack of accountability in this practice and suggests that proper language
prohibiting this dangerous and potentially catastrophic activity be inserted in the rule text
under Section 218.103. UTU suggests adding this additional language:

=

218105t



(9) “Ensure that the track authority or permission received from the
Train Dispatcher includes the authority to manipulate this
Main Track switch.”

During the discussions in the working group. numerous members of the group
recounted events during their careers when a main line switch was opened. found to be
defective. and could not be restored to normal position. An employee or railroad officer
manipulating a switch in dark territory without communication or permission from the
train dispatcher is gambling with the safety of the train crews on every train operating on
that subdivision. '

The railroads would consider it to be a career ending event if an operating crew
“played with™ main line switches in dark territory without track authority or prior
communication with the train dispatcher. UTU desires strict rule compliance and
strongly suggests this group close this gapping loop hole immediately. It is UTU’s
position that this issue represents a violation of track authority rules and cannot be
performed legally under any rules compliance scheme.

The RSAC Roadway Worker Protection Working Group has been meeting
separately and concurrently with the Human Factors — Operating Rules Working group.
This issue of maintenance of way employees manipulating switches in dark territory
without track authority or permission from the train dispatcher has been a very
contentious issue in both groups, with no resolution to date. UTU suggests 218.103 is the
place to remove this dangerous practice as an option. The RWP working group 1s many
months or years away from producing a tangible product for consideration and this issue
needs prompt resolution.

Confidential Close Call Reporting Svstem

UTU congratulates FRA for having the foresight to invest energy and resources in
a Confidential Close Call Reporting System. The BLET, the BRS, and the UTU have
been very supportive of this new safety initiative. This program will allow an employee
to communicate safety concerns, and any close calls they experience directly to the
decision makers and recetve immunity from sanction. The emplovees have a “seat at the
table™ on the team that will translate the data received from the Close Call reports into
improved safety functions. This voluntary program has improved safety tor the
employees in other industries in the U. S. and in the rail industry i the United Kingdom.
This Contidential Close Call Reporting Svstem is a very appropriate discussion topic
when considering rule compliance accountability in this docket.

Operational Tests

There is no disagreement among the members of the working group on the need

for verification of the understanding and practical application of operating rules.
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Operational testing procedures and the qualifications of the supervisor conducting the
tests are also part of the verification process.

Since the last meeting of this working group, UTU has learned of many
operational tests that involved a supervisor instructing an operating employees to
intentionally communicate false information, other tests that endangered the safety of the
operating employee with a supervisor manipulating a switch after it had been properly
lined by the employee during a switching movement in the middle of the night. and other
tests performed mmvolving a roadway worker being required to communicate false
information to operating crews in violation of existing operating rules.

UTU suggests FRA add language to the rule text that would specifically state that
operational tests cannot require violations of operating rules by supervisors or employees
and must not pose a threat to the health, safety. or credibility ot the employees involved
with a testing procedures. UTU is interested in the establishment of training curriculums
that would instruct railroad supervisors how to gauge the permissible level of danger
imposed to the employees being tested. [t becomes irrational when a supervisor violates
the rules to test for rules compliance.

FRA requested comments on “incorporating the data collection requirements from
the annual summary into the six month report and do away with the annual summary...”.
UTU has no problem with eliminating the annual summary as long as the six month
summary records are retained for at least as long as the annual summaries are required to
be retained today.

Instruction, Training and Examination.

FRA states in the Section by Section Analysis:

“ This section does not make specific references to qualification of
employees on the territory where they will be working, but it is implicit
that this must be done where necessary to provide the knowledge
required to comply with the subject rules.”

UTU commends FRA for including this critical territorial qualification
component of training in this discussion. An employee that is not familiar with an
mdustry track. a subdivision, or a particular vard location cannot safely comply with
operating rules. As the Special Instructions contained in the Time Tables of every
railroad indicate. specitic locations require different types of actions and knowledge of
that specific requirement. An integral part of the territorial qualifications is the
knowledge and understanding of the Special Instructions for that location.

UTU suggests rule text language be added that includes mandatory territorial
qualification requirements in traming programs. Recent accident investigations have

"Page 60389 Federal Reuister — October 120 2000
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